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Respondent Raphad Pirker (* Pirker”) respectfully submits this Reply Memorandum of Law
in Further Support of hisMotion to Dismissthe Complaint of Michael P. Huerta, Administrator, Federd
Aviation Adminigration (the“ Adminigtrator” or “Complainant”) inits entirety, pursuant to 49 C.F.R.
§821.17(a).

Prdiminary Statement

Our moving brief established that there is no regulation concerning the operation of amodel
arplane, that the FAA’s 2007 Policy Statement purporting both to regulate and ban the “business’ use of a
modd aircraft was unenforceagble for lack of notice-and-comment rule making, and therefore no civil pendty
can beimposed for an aleged federa aviation regulation (“FAR”) violation. In responseto these dispositive
arguments, the FAA disavows that this proceeding has anything to do with its 2007 Policy Statement
concerning commercid model arcraft operation, atrangparent argument that isintended to evade scrutiny of
that policy and that contradictsthe FAA’ s public statements about its enforcement approach.

Asasubdtitute for the unenforceable policy satement, the FAA retreatsto last-resort
arguments granting itsdf the extraordinary power to regulate and pendize the operation of any device found
intheair, a any location, and without prior notice to the public. Thisoverextensionisbased ontwo
seemingly smple but completely flawed premises: firdt, that the definition of “aircraft” in14 CF.R. 8 1.1is
50 broad that it has dwaysincluded modd arcraft, and, second, that the FAA’ sjurisdiction extendsto
activity conducted even an inch above the ground and ingde tunnels -- locations outsde the navigable
argpace.

Both of these propositionsfail asamatter of law. Thedefinition of “aircraft” isexpresdy
dtated in section 1.1 to rely upon context, and that context is unquestionably manned operations. Part 91
itself confirmsthat only persons* on board” aircraft are subject to any of its provisons. Thedternative

proposition suggested by the FAA leadsto fundamenta contradictions and unintended consequences,
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including placing the NTSB in the awkward pogition of having failed to abide by its own regulations for
decades. Moreover, thisnew theory contradicts the plain language of the definition aswell asthe
conclusons of the FAA's own researchers as reported in 2009.

Thejurisdictiona propositionisequaly erroneous. The FAA’s attempt to capture dl
activity in airspace everywhere elides the higtoric record concerning the creetion of the public navigable
arspace asit was carved out from the property rights of land owners decades ago. Inthe ddicate badancing
act between the common-law ownership of airgpace by land owners and the exigencies of anascent aviation
industry, the Supreme Court of the United States declared that only the airgpace above the minimum safe
dtitude would be considered public and subject to federa contral. Inthe FAA’s organic satute, Congress
correspondingly empowered the FAA only to regulate activity in that same “navigable airgpace,” generdly
defined asthe airgpace a and above 500 feet.

The Adminigtrator, having first run afoul of the APA with an unenforcesble Policy
Statement, now overreaches both on statutory text and regulatory jurisdiction, dl in an atempt to pendize
conduct that indisputably has never been subject to regulation before. These litigation arguments should be
rejected, and the Complaint dismissed.

Argument

THE ADMINISTRATOR’'SDISAVOWAL OF THE 2007 POLICY STATEMENT IS
INTENDED TO SHIELD THE UNENFORCEABLE COMMERCIAL BAN FROM
LEGAL SCRUTINY

The Administrator’ s opposition brief isremarkablefor the lack of response on many points
that confirm that modd arcraft are not subject to current FAA regulation. The Administrator does not deny
that his agency has never before sought enforcement of any FAR againgt the operator of amodd arcraft. He
isunableto citeasingle example of any civil pendty assessed against amodd arcraft operator. Nor doeshe
deny that the FAA never investigates moded aircraft accidents (even fata ones), and that pilots of manned

arcraft have been informed by the FAA’sown FSDO representatives that “the FARS do not address’ mode!
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arcraft operation. Br.at 9.* These admissions, and the public record, confirm that the FAA has never issued
aregulation applicable to the operation of amode aircraft. Only the 2007 Policy Statement contemplatesthe
goplication of any FAR to model aircraft operation by claming that “business’ operation requires exemption
from Part 21 or Part 91 viaa COA or experimentd certificate.

Rather than explain how the 2007 Policy Statement could possibly be enforcesble, the
Adminigrator admitsthat it is*not mandatory,” Opp. a 3. He then makes the disingenuous argument that
the“the FAA's 2007 UAS Policy Natice. . . . has nothing to do with the issue that is pending before the
Boardinthiscase” Opp. a 3. Onthe contrary, thereis an obvious explanation for why Mr. Rirker's modd
arcraft flight, which caused no damage or injury, isthe only instance in the history of U.S. mode aviation of
attempted FAA enforcement, and that reason is spelled out in the alegation in paragraphs 2, 5 and 6 of the
Complaint: Mr. Pirker “operated the flight referenced above for compensation,” hewas“paid. . . . to supply
aerid photographs and video of the UVA campus and medicad center” and, by policy, “[t]he arcraft
referenced aboveis an Unmanned Aircraft Sysem (UAS)”. The FAA would have this Board believe that
these dlegationsin its Complaint are superfluous or coincidental. But they match precisely the FAA's
current policy framework for commercial UAS operations.

Theterm “unmanned aircraft system” found in paragraph 2 of the Complaint is contained
only in the 2007 Policy Statement, not in any of the FARs. And that statement includes “ remotely controlled
mode arcraft” initsdefinition. Yet the policy reiteratesthat “for modd aircraft the [operationd] authority is
AC91-57" which was published “for the purpose of providing guidance to personsinterested in flying
mode arcraft.” Thus, the voluntary guiddinesin AC 91-57 il apply three decades later even though the
Adminigtrator arguesin his Oppaosition that the growth in the uses of these devicesand in their technica

sophidtication demands adifferent safety regime. Opp. at 6 (“the assertion that the aircraft piloted by the

1 We refer to our moving brief as“Br.” and to the Administrator’ s Opposition as “Opp.”
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Respondent in this caseis akin to any type of line-of-sight model airplane that was publicly availablein

1981, the year the Advisory Circular was published, strains credulity.”) Thereisno mention in the 2007
Policy Statement that mode! aircraft flown for recreationd purposes are subject to any of the FARs or,
gpecificdly, t0 91.13. Nor isthere any digtinction made among modd airplanes based on their technica
capabilities. In contrast, operation of the same device, in the same manner, in the same location, but for
“business’ purposesturnsthe mode arcraft into an “unmanned aircraft syslem” that is purportedly subject to
someor dl of the FARS, including the requirement that a COA or experimentd certificate be obtained prior
to operation. Itisthe 2007 Policy Statement that attempts to apply regulationsto amodd arcraft onlyif itis
operated for “business’ purposes. The palicy playsacentrd rolein this proceeding.

Additiondly, FAA officids have repeatedly announced to the public that the intended
mechanism of enforcement of the commercia ban isthe 91.13 recklessness sandard. Earlier thisyear, IJm
Williams, Manager of the Unmanned Aircraft Systems Integration Office, participated a the AMA Expoin
Ontario, Cdifornia During apand on UAS integration, he was asked to advise model aircraft operators
who wanted to pursue commercid use of their modd aircraft. Mr. Williams responded that “the bottom line
isthat until we get that [SUAS] rule out, it’ s going to be very difficult to conduct commercid operationsin
the United Stateslegaly. If you are salling your services to take photographs of red estate, that’ s not
alowed under the current set of regulationsthat we have. 1t’'s unfortunate, because | think that done safely
there’ s nothing wrong with doing that, but until we can catch the rules up to the technology it remains against
therules, againg thelaw.” See AMA/FAA Forum AMA Expo 2013 (Feb. 10, 2013) at 37:00-38:45,

http:/Amww.youtube.com/watch=hJECpIst10M. When asked about the possibility of enforcement against

an operator who is paid by acompany to fly amodd aircraft, Mr. Williams responded that the FAA’sown
lawyers havetold him that “if you are getting paid to operate the [modd] aircraft . . . thenit’'sacommercid

operation,” but with respect to enforcement, “the bottom lineisthat unless you crossthat lineinto hazardous
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or reckless behavior or cometo the attention of the FAA because you' re operating abusinessillegaly, the
key isoperating safely. And if you're operating safely and there' s no obvious commerce going on, we re not
goingtogetinvolved.” 1d. 53:35-55:19 (emphasis added). Notably, Mr. Williams does not suggest that the
FAA would ever pursue safety enforcement against recklessrecreational modelers even though the question
posed to him contemplated the same operations using the same devices, with the only difference being a
paymen.
This enforcement gpproach to commerciad modd arcraft operationswas reiterated in an

August 8, 2013 Chicago Tribune article quoting FAA spokesperson Les Dorr:

The FAA saysit will try to stop unauthorized commercia activity if it becomes known but adds that

it will resort to civil pendtiesonly in extreme cases. “Weredly would only pursue acivil pendty if

someone was operating an unmanned arcraft in areckless manner,” said FAA spokesman LesDorr.

U.S dowly opening up commercial droneindustry, Chicago Tribune, Aug. 8. 2013, available at

http://arti cles.chi cagotribune.com/2013-08-08/bus ness'sns-r-us-usa-drones-commercid -

20130808 1 drone-industry-ben-gidow-faa. Thusthe FAA’senforcement regimeisclear: recreationd
mode aircraft operations remain subject to the “ voluntary” standardsissuedin 1981. Commercid
operations, even those using the same equipment in the sameloceation, are “illegd” and, when such

operations come to the attention of the FAA, will be policed by aviation safety standards®  Thevalidity of

% The Administrator’ s opposition suggests that, in contrast to “any type of line-of-sight model
airplane that was publicly available in 1981,” the “ sophisticated design and capabilities’ of today’s
model airplanes “allow [an operator] to pilot the aircraft in such a dangerous manner.” Opp. at p. 6.
A knowledgeable observer of the model aircraft market would recognize that the opposite istrue:
thistechnology is safer and more reliable than ever before. 1n 1981, model aircraft were heavy (up
to 55 pounds), powered by flammable fuel, subject to engine flame-outs, and operated by AM
radios prone to interference. Today, popular model aircraft are constructed of lightweight foam and
carbon fiber, weigh only a few pounds, are powered by batteries, carry low-voltage sensors, are
controlled by computerized spread-spectrum radio systems, and may employ gyroscopic flight
stabilizers and first-person-view systems providing a safer vantage point and precision control
capability compared with line-of-sight operations. We do not rely on these observationsin our
motion to dismiss. However, the Administrator’ s misunderstanding of the technology highlights the
important principle that if his agency wishes to regul ate emerging technology, the appropriate way
to do so isthrough a proper and informed rulemaking process, not by the ad hoc application of the
§ 91.13 recklessness standard to technology that has never before been subject to it.
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the 2007 Policy Statement is squarely at 1ssue because without its commercia/recreetiond ditinction the
FAA does not have even apretext for applying 91.13 to the operation of mode arcraft. Itisthe new
commercid digtinction within that policy statement that compelsthe FAA both to claim (falsely) that certain
types of mode arcraft operation are“againgt thelaw” and to pursue this unprecedented civil pendty againgt
Mr. Rirker.

Mr. Pirker’ s goped chalengesthe enforceshility of the policy statement containing the
FAA'scommercia ban and itsimplication that modd arcraft are subject to Part 21 and Part 91. After
issuing cease-and-desi st lettersto aerid photographers and, most recently, two universities, and going on
record with the press about theillegdity of commercial model aircraft operations, the FAA understandably
desresto preserveitsilluson by making this proceeding appear to be about anything other thanitsinvalid
attempt to shut down commercid modd arcraft operation. Evidently, the FAA origindly hoped to usethe
civil pendty it seeks here, levied againgt aforeign citizen in contradiction of itsown interna Order 2150.3B,
asan exampleto further coerce other commercia mode arcraft operatorsinto shutting down. Butinthe
absence of avalid regulation that treats commercia operation differently from recrestiona operation, thereis
no basisat al to gpply any federd aviation regulation to Mr. Pirker'smoded aircraft use, or to tregt it any
differently from the countless modd aircraft flights (commercia and recreationd) that have preceded it over
the past 90 years -- none of which has been regulated or subject to any FAA enforcement.>

The Administrator’ s misrepresentations about this proceeding do not stop there. He
repeatedly assertsthat our motion relies on contested facts. Opp. at 2, 3, 6. That isincorrect. Aswe
expresdy noted, Br. & 2 n. 2., 3n. 4, themotion is premised on dismissal asameatter of law for lack of any

enforceable regulation concerning model aircraft operation. Of course, the adminigtrative law judge may

% The Administrator incorrectly states that we have offered an argument about the safety of other
commercial model aircraft operations. Opp. at 3. Rather, the examplesillustrated the undisputed
point that “individuals and corporations have utilized model airplanesfor ‘businesses’ purposesin a
variety of contexts’ without prohibition. Br. at 23-27.
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consder on amotion to dismiss factswithin the public record thet are not reasonably in dispute. SeeBr. & 2
n. 2. The Administrator’ s suggestion that we would need to submit newspaper articlesin which FAA
officids are quoted, and other background materials and administrative documents, by affidavit on afuture
motion for summary judgment Smply reflectsthe FAA’sdesire to ddlay dismissd of this proceeding rather
than any genuiine dispute about the background facts we have provided.* Additionally, the Administrator’s
reference to pleading standard cases, Opp. at 4, such asthe plausibility requirement of Ashcroft v. Igbal, 556
U.S. 662 (2009), miscongtrues the nature of thismotion. Our motion does not argue that the Adminigrator’s
factud dlegationsare unclear, but rather that his civil penaty must be dismissed as amatter of law because
there exists no enforcesbl e regul ation concerning mode! aircraft operation.

Aswe established in our opening papers, and asthe FAA does not deny, apolicy statement
cannot subgtitute for valid rulemaking. The FAA'snew theory of the case -- that model aircraft dwayswere
subject to the FARS -- represents an even more dramatic overreach. The new theory introduces to the nation
an agency with virtualy unlimited jurisdiction to regulate and pendize dl manner of activities, conducted in
any location, even when its regulations are completely silent about the activity and when its enforcement
history suggests precisely the opposite approach. Thisargument is even more problematic than the violation
of the APA, and, as set out below, isequadly invaid as amatter of law.

. A MODEL AIRPLANE MUST NOT BE TREATED
ASAN “AIRCRAFT” FOR REGULATORY PURPOSES

Our moving brief established that there is no regulation concerning the operation of amodel
arplane, that the FAA’s 2007 Policy Statement purporting simultaneoudy to regulate and ban the “business’
use of amodd arcraft was unenforceable for lack of notice-and-comment rule making, and therefore that the

FAA could not impose any FAR upon previoudy unregulated conduct. In response to these dispositive

* Of course, we stand ready to submit any of the referenced information by affidavit if the
administrative law judge would prefer.
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arguments, the FAA hasretreasted to a“last resort” in which it has granted itsdlf the extraordinary power to
regulate and pendize the operation of anything found inthe air, at any time and place, Smply on the bass of
the generic definition of “aircraft” in section 1.1. See Opp. a& 5 (arguing that mode arplanes”areaircraft as
definedin 14 CFR.81.1"). The FAA'sargument is premised on the notion that mode! aircraft are “devices
used for 'flight inthe air* and ought to be treated for regulatory purposes the same way as a passenger
arcraft. Opp. a 7. Thisagpproach runsafoul of regulatory law principles, the plain statutory and regulatory
definitions of “arcraft,” and the 2009 report of the FAA'sown researchers.

A. The FAA's Regulatory Reversal
Requires Prior Notice and Comment Rulemaking

Aswe established in our opening brief, courts have repeatedly held that when an agency
takes one gpproach to regulation of an activity for decades, it cannot later take asgnificantly different
gpproach to the same activity without first conducting the requisite notice and comment process pursuant to
the APA. Inthefacts st out in Alaska Professional Hunters Association, Inc., v. Federal Aviation
Adminigration, 177 F.3d 1030 (D.C. Cir. 1999), locd FAA officids had for 30 years condastently advised
hunting guide pilotsin Alaskathat they were governed by Part 91, not by Part 135 (commercia operator)
regulations. SeeBr. a 34-5. The FAA's subsequent “Notice to Operators’ announcing that Part 135 gpplied
to these operators was struck down by the United States Court of Appedsfor the Didtrict of Columbia
Circuit, citing thelack of notice and comment rulemaking. Asthe court explained, “When an agency has
givenitsregulation a definitive interpretation, and later significantly revisesthat interpretation, the agency
hasin effect amended its rule, something it may not accomplish without notice and comment.” Alaska
Professonal, 177, F.3d at 1034. Seealso Shdl Offshore, Inc. v. Babhbitt, 238 F.3d 622, 629 (5th Cir. 2001)
(invalidating anew Department of the Interior policy because “the APA requires an agency to provide an

opportunity for notice and comment before substantially dtering awell established regulatory
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interpretation”); Syncor Int’l Corp. v. Shalala, 127 F.3d 90, 94-95 (D.C. Cir. 1997) (“amodification of an
interpretive rule congruing astatute will likely require anotice and comment procedure.”).

These casesreflect the basic notion that before the government imposes monetary pendlties,
the public deservesfair notice of the gpplicable regulations, consstent with due process principles. Many
courts have held that even areasonable agency interpretation of aruleisnot gpplicablein apenaty case
(such asthis one) where the respondent did not have notice of the interpretation at the time of the conduct.
Se eg., Beaver Plant Operations, Inc. v. Herman, 223 F.3d 25 (1« Cir. 2000); Trinity Broadcagting of Fla.,
Inc. v. FCC, 211 F.3d 618, 628 (D.C. Cir. 2000) (interpretation not “ ascertainably certain” at time of
conduct); Uptonv. EC, 75 F.3d 92 (2d Cir. 1996) (this principle gppliesin both civil and crimina cases).

The Administrator's Opposition offers no response to these authorities, which are directly
goplicable. Here, the FAA'snationd Director of Air Traffic Service (not merdly locd officids) published an
Advisory Circular in 1981 notifying the public that modd aircraft operators were subject to “voluntary”
guiddinesunder AC 91-57, not to any of the FARs. This confirmed what was dready evident from the
FARsthemsdlves. there was no regulation governing these devices. In the decadesthat followed, the FAA
has never pursued FAR enforcement, even for incidentsinvolving death, and evenin the recent case of a
mid-air collision a a Colorado airport that the NTSB blamed on the mode aircraft operator. Br. a 7-8. The
NASA ASRS database further confirmsthat the FSDO office advises concerned pilots that no FARs apply
to modd aircraft operations. Br. at 9-10. Eventoday, on itswebsite, the FAA reaffirmsthat modd aircraft
operations remain subject to AC 91-57, with no mention of the FARs. See Unmanned Aiircraft (UAS)

http:/Mmww.faa.gov/about/initiatives'uas/uas fag/#On?2 .

The FAA's about-face concerning the stlandard for mode aircraft operation, purely for
litigation posturing purposesin this proceeding, must be rgjected under adminigrative law principles. Even

if Section 1.1 could once have been read to include modd aircraft within the generic definition of “arcraft,”
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the FAA long ago established aregulatory approach that excluded modd aircraft operationsfrom Part 91. A
changein this framework today would affect hundreds of thousands of mode arcraft operators and
corporations across the country, subjecting them to surprise fines on the bass of arbitrary operationa
parameters that cannot be found anywhereinthe FARs. Such aggnificant changein the regulatory
gpproach must not be permitted without prior notice and an opportunity to comment.

B. Model Airplanes are not “Aircraft”
as Defined in FAR 1.1 for Requlatory Purposes

Evenif the FAA's new approach were not prohibited by the doctrine set out in cases such as
Alaska Professional Hunters, it would fail for the independent reason that the existing definition of “arcraft”
must be read asreferring only to manned flight, in light of legidative intent aswell asthetext of the
definition itself.

When President Eisenhower signed the 1958 Federd Aviation Act, Public Law 85-726,
creating the Federd Aviation Agency, hiswritten message to Congress started by explaining: “Recent
midair collisons of arcraft, occasoning tragic losses of human life, have emphasized the need for asystem
of air traffic management which will prevent, within limits of human ingenuity, arecurrence of such
accidents” 104 Cong. Rec. Part 8, June 13,1958 a 11149. The President aso noted thework of his
aviation study group that had reported to him on “ aeronautica devel opments and the needs of our mobile
population.” 1d. (Emphasisadded.) The President's focus was squarely on passenger aircraft.

Theorigind Federd Aviation Act of 1958 reflected the intent to regulate passenger
trangportation. It started off with adeclaration of policy titled: “ Factorsfor interstate, overseas, and foreign
ar transportation.” Pub. L. 85-726 (Aug. 23, 1958) § 102 (heading) (emphasis added). In recognition that
the law would result in restrictions on manned flight, the Act reiterated afundamenta counter-balanceto the
new rulemaking authority: a“public right of freedom of transt through the navigable airgpace of the United
Sates” Id. 8 104 (emphasisadded). The statute does not addresswhat “right,” if any, an unmanned aircraft

-10-
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hasto trangt the navigable airgpace. That proposition would have been unthinkablein 1958, a decade before
modern (but limited) unmanned aircraft sysemswerefirg put to usein any sgnificant way -- in the Vietnam
war. Congresswas plainly concerned with the safety of domestic passengersin “trangt,” and with their
rights that would be affected by the coming regulations.

The gatutory definitionsreflect thisintent. “Aircraft” isbroadly defined as*“any contrivance
invented, used, or designed to navigate, or flyin, theair.” 49 U.S.C. 8§ 1301(6) (1958) (emphads added).
The Adminigtrator’ s overbroad interpretation is not faithful to thetext. Thisdefinitioniswritten in passve
voice, the unstated subject of “navigate, or fly in” isa person -- a aminimum, the pilot-in-command, and
perhaps passengers. It isaperson who usesan “arcraft” to “navigate’ or “fly in” theair. To read the Satute
s0 asto makethe * contrivance” itsdlf the subject of “flight” ignores context and would capture under the
regulations countless devices whose intended use includesthe travel of the contrivancein theair, but that are
clearly not regulated by the FAA, such asfrisbees, golf bals, boomerangs, bullets, and children’stoys. Al
of these contrivances pose safety issues, but none pose in any way the type of danger of carrying ahuman
being thousands of feet in the air, none were the concern of Congressin 1958 when enacting the Federd
Aviation Act, and none are contemplated to be regulated by the FAA.

When thefirst set of FAA regulations emerged in 1963, their scope matched the legidetive
mandate concerning the regulation of manned passenger aircraft. Inthe FARsfrom 1963 through the
present, the use of “arcraft” for decades hasreferred to manned flight. 14 C.F.R. 8 1.1 defines“ Aircraft” as
“adevicethat isused or intended to be used for flight intheair” (emphasisadded). Aswith the 1958 Act, the
definitionisin the passive voice, and it is clear that the unstated subject -- the onewho “uses’ the deviceto
take“flight” -- isaperson. If theintent wereto capture dl objects capable of their own flight, the definition
would read ingtead: “adevicethat fliesintheair.” It doesnot. Itisadevice used for flight -- by aperson.

Thisregulatory definition has remained the same since it was originaly issued. Only in 2012 (after the

-11-
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conduct at issue here) did Congress even establish adefinition for an unmanned aircraft system, and the
FARsill lack such adefinition.”

C. Regulation of aModel Airplane asaManned “Aircraft”
L eads to Fundamental Regulatory Contradictions

The Administrator now arguesfor the broadest conceivable reading of the definition of
“arcraft,” Opp. a 5-7, but faillsto mention that 14 C.F.R. 8 1.1 expresdy provides at the outset thet dl of its
definitions are functiona * unless the context requires otherwise” Thus, agenerd definition such as
“arcraft” doesnot exig dl-expangvely in avacuum; it must be understood in context. Aswe pointed out in
our moving brief, many of the regulations confirm that “arcraft” refersto adevice used for manned flight.
Br. a 28-29. The Administrator makeslight of thisimportant point, claiming that our “convoluted”
argument has something to do with interference with crewmembers, and he suggests a piecemea approach
toregulation. Opp. & 7. Theissueis much more seriousthan the Adminigirator acknowledges: the FARs as
they currently exist cannot smply be gpplied to model arcraft or unmanned aircraft systemsin ther
unmodified form because of fundamenta contradictionsin the regulatory scheme.

For example, the Adminigtrator ignores our point that if amode arcraft is consdered an
“arcraft” for regulatory purposes, thereisno dtitude a whichiit is permitted to fly. The minimum safe
dtitudefor an “arcraft” is500 feet. See14 C.F.R. §91.119. However, AC-91-57 setsa(voluntary)
maximum of 400 feet. These cannot bereconciled. The Administrator's response that operators“must reed
the plain wording of each regulation to understand the scope of its applicability,” Opp. & 7, isfar too

dismissive, and leaves the public with no regulatory guidance at dl.

® Thisis also why ahandful of unmanned devices, such as unmanned rockets, moored balloons, and
Kites, received separate treatment in Part 101 and are not subject to FAR 91.13. They are not
aircraft, but regulations were crafted with the primary goal of protecting aircraft from collisions
with them, just like fixed obstructions. Arguably, these regulations are outside the scope of the
FAA'’s statutory authority because they purport to constrain the operation of devices that are not
aircraft and that do not operate in the navigable airspace. Seeinfra §111.
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Moreover, the“plain wording” of Part 91's gpplicability provison precludes the application
of 91.13to amodd arcraft operator: “This part appliesto each person on board an aircraft being operated
under this part, unless otherwise specified.” 14 C.F.R. 8 91.1(c) (emphassadded). The Adminigtrator offers
no response to this point, which establishesthat every sngle FAR in Part 91, including 91.13, isintended to
gpply only to pilots and passengers on board manned aircraft.

The FAA's overreaching definition would a so have the unintended consequence of
goparently crimindizing relaivey trivid misconduct. 18 U.S.C. 8 31 containsthe definition of “arcraft” for
purposes of variousfedera crimes, and it is as generic as the one found in the aviation statutes and
regulaions. “acivil, military, or public contrivance invented, used, or designed to navigeate, fly, or trave in
thear.” Thesectionsof Title 18 that follow criminalize the disabling of, destruction of, or pointing alaser
pointer a, an “arcraft.” 18 U.S.C. 88 32, 39A. Theseprovisonsclearly areintended to crimindize actions
that threaten passenger airplanes, though they do not say so expresdy. They use the same passive-voice
definition of “arcraft” found e sewhere. That definition surely does not apply to model aircraft, but under
the Adminigtrator’ s conception the destruction of amodd aircraft would be afederd crime.

The FAA'’ s expansive definition would aso mandate afinding that the NTSB hasfor
decades abdicated its express responsibility under 49 C.F.R. 8 831 to investigate aircraft accidentsand
incidents. The NTSB “isresponsible for the organization, conduct, and control of al accident and incident
investigations. . . wherethe accident or incident involves any civil aircraft.” 49 C.F.R. §831.2. “Civil
arcraft means any aircraft other thanapublic aircraft.” 49 CF.R. §830.2. An*“[ijncident meansan
occurrence other than an accident, associated with the operation of an aircraft, which affects or could affect
the safety of operations.” 1d. An*“aircraft accident” includes an occurrence in which any person “suffers

death or seriousinjury.” 1d. Both“incidents’ and “accidents’ involving model aircraft arerare, but they do
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occur. Yet they are never investigated by the NTSB.® Section 830.5 requires aircraft operators to notify the
nearest NTSB office when thereisaflight control mafunction, acollisonin flight, or release of a portion of
apropdler blade from an aircraft, among other occurrences. 49 C.F.R. §830.5. Modd arcraft operators
would be surprised to learn that they are required to contact afedera agency when any of these problems
occur inther backyards. Notwithstanding dl of these obligations on the part of both the operators and the
NTSB, the Adminigtrator does not deny that neither the FAA nor the NTSB actudly investigatesincidents
involving model aircraft operation.

The expansve definition of “arcraft” to include modd arplaneswould aso havethe
unintended effect of replacing saetort law sandards nationwide. Courts have recognized that state
negligence standards concerning arcraft safety have been preempted by the FAA's sandardsin the FARS,
including 91.13. See Abdullah v. American Airlines, Inc., 181 F.3d 363, 371 (3d Cir. 1999) (holding that
“[blecause the legidative higtory of the FAA anditsjudicid interpretation indicate that Congresssintent was
to federdly regulate aviation safety, we find that any state or territorid standards of carerelating to aviation
safety arefederdly preempted”). It would come as quite asurpriseto litigants, insurers, the Academy of
Moded Aeronautics, and courts throughout the country to learn that the Sate law that they have applied to tort
casesinvolving modd aircraft was actudly preempted in 1958. 1t would undermine decades of existing case
law, and require reopening countless persond injury decisons. For example, in 2008, the Court of Appedls
of Ohio congdered gate law negligence principles, not federd aviation regulations, when addressng aclam
brought by an individud againgt the operator of amode airplane that had injured him. See Rowev. Striker,
2008 Ohio 5928 (Ct. App. 9th Digt. 2008). The outcome of the negligence claim turned on whether the
plaintiff had failed to take stepsto protect himsdf from the impact after hearing the operator shout awarning

about hisloss of control, ascenario that required gpplication of Ohio negligence principles. TheFAA's

® The only known exception is the incident in Colorado described in our opening brief which
involved the collision of a manned biplane and a model aircraft at an airport. Br. at 7-8.
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sweeping new position would prevent state courts, such asthe one in Rowe, from continuing to apply settled
principles of their own state tort regimes, and subgtitute that law with a completely undefined set of federa
Sandards.

Indeed, the FAA's gpproach could ironicdly have the effect of making it more difficult for
plaintiffsto pursue clams againg negligent modd aircraft operators. The courts have found that “91.13(Q) is
reserved only for egregious misconduct where the potentiad for harm isincontestably high.” Allenv.
American Airlines, Inc., 301 F. Supp. 2d 370, 376 (E.D. Pa. 2003) (dismissing negligenceclam). Indeed,
the 91.13 standard is only violated when thereisa“threat of imminent, dire physicd injury.” 1d. a 377.
Such danger isinherent for manned aircraft operations -- when aperson istraveling, by regulation, at least
500 feet inthe air, and on an aircraft weighing thousands of pounds and loaded with fudl. A five-pound
battery-powered styrofoam model posesno threet of “dire physicd injury.” The suggestion that it isreckless
under the 91.13 standard to operate these devicesin proximity to persons on the ground (which is precisdy
how they are designed to be operated) would outlaw their very usefor any purpose, including recregtion—a
position that not even the FAA believesin. And it would contradict the decades of extraordinarily safe use
that the FAA has never before sought to regulate.”

Any atempt to gpply existing regulations concerning manned aircraft to model airplaneson
the premise that they broadly fit the regulatory definition of “arcraft” triggers severa fundamental
incongruities that cannot be dismissed by the FAA’ slackadaisica argument ingtructing modd aircraft

operatorsto take a piecemed gpproach to the FARSs. These contradictions underscore the conclusion that

"It remains puzzling how the FAA, with not a single specific regulation on the books concerning
model aircraft operation, no safety data, no prior enforcement history, and no actual damage or
injury, will carry its burden of proof at trial to establish that Mr. Pirker’s operation posed an
“incontestably high” potential for harm. State tort law aready provides adequate remedies for
persons who are actually injured by small airborne objects, such as baseballs and model airplanes.
The penalty power in 91.13 was never intended to give the FAA authority to penalize the operators
of such devices, let alone when (as here) there is no actual property damage or injury. (Our motion
does not, of course, turn on any finding relating to the safety of Mr. Pirker’s operation. We simply
preview the challenges of enforcement in the absence of regulation.)
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modd arcraft and manned aircraft dwayswere, and continue to be, distinct for regulatory purposes,
notwithstanding any litigation position about the generic definition of “arcraft.”

D. The FAA’s Own Research Study Confirms that
the FARs Do Not Apply to Moddl Aircraft

Mogt grikingly, the FAA’ s new position concerning the section 1.1 definition contradictsthe
conclusions reached by the FAA’svery own researchersin 2009. In September 2009, the FAA sponsored
and published an “ Unmanned Aircraft System Regulation Review” study performed by the Center for
Generd Aviation Research (CGAR). See Find Report No. DOT/FAA/AR-09/7, avallable at

www.tc.faagov/itsworldpac/techrpt/ar097.pdf (the “Report”). The study was completed in March 2007 but

the Report was published two yearslater. It wasintended to assessthe applicability of Title 14 regulationsto
UAS operdaing inthe NAS“based on their face vaues, i.e. not the intent of therule, rather adirect
undergtanding of thetext.” 1d. a vii. “The objective of this study wasto provide a sysematic regulatory
review to identify top-level gapsin existing regulationsto facilitate the requirements of the FAA’sdecison-
and rulemaking processss.” Id. at 1.
Thereport indicates that:
14 CF.R. 11lisalig of definitions but does not provide adefinition of aUA or aUAS. As
the remainder of 14 C.F.R. isexamined, it isclear ether that thereisno guidance for the
current or future UAS devel oper or operator or that such individuas or entities are governed
by al current and applicableregulations. Thelaiter option failsto consder whether the
arcraft or rotorcraft is piloted by an onboard human being or is operated remotely by a

human being using aform of datalink and communications technology.”

Id. a 5.
Of particular interest to the researchers was how mode aircraft fit into this undefined

regulatory scheme. They revisited this point severa timesin the Report, each time reiterating alack of
regulation:

e Model aircraft, “having along history of self-regulation, fell outside the FAA’s area of
interest.” 1d. at vii.
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e Onachart concerning the definition of “aircraft” the Report asks, “Does size, weight,
Speed, intended use, or navigation/communication capability have any bearing on the
definition? What about model aircraft?’ 1d. at 6 (emphasis added).

e Radio controlled model aircraft are “unregulated flying devices’ that were “not
contemplated by the authors of [the] regulations’ and they “remain an unregulated UA.”
Id.

e With respect to the text of AC 91-57: “This publication and the lack of a regulatory
definition for either a model aircraft or UA and UAS blurs the line between what has
been acceptable self-regulation of the model aircraft community and the growing
pressure for, as yet undefined, UA operations.” 1d. 13 (emphasis added).

e The Report notes that “the framers of the regulatory scheme and their successors clearly
never envisioned the inclusion of UA or unmanned rotorcraft inthe NAS.” Id at 17.

e The Report identifies “challenges to the FAA in regulating UAS operations,” one of
which isto “define those UAs conventionally known as model aircraft and to determine
if they are to be allowed continued self-regulation.” Id. at 17 (emphasis added).

The Report pervasively reaffirmsthe principle that mode arcraft are not subject to regulation, and do not fall
within the existing FAR definition of “aircraft.”® The Report concludes:
Due to the sheer number of existing regulations that clearly apply or could apply by
interpretation or amendment, the burden that falls on the rulemakersis either (1) to
go through every regulation and statute and appropriately amend each one to resolve
any ambiguity as to whether and how it appliesto UAS design, manufacture, and

operation, or (2) to create an entirely new subpart of 14 C.F.R. that specifically
addresses the particul ar issues that arise from UAS operations

Id. at 18.
The FAA has utterly failed to fulfill thisburden. In 2007, the same year this research was

completed, the agency instead took the gpproach of articulating apolicy purportedly banning commercid

® The Technical Report Documentation Page indicates that “[o]n February 6, 2007, the Federal
Aviation Administration (FAA) issued a notice in the Federal Register clarifying that an unmanned
aircraft system fallsin the definition of aircraft.” This qualification unfortunately taints the
researchers mission to report on the “face value’ and “direct understanding” of the regulations' text.
It isalso incorrect. The 2007 Policy Statement, actually does not address or even cite the section
1.1 definition of “aircraft.” Rather, it announces a new policy that commercial model aircraft
operations are regulated, and it reaffirms that recreational model aircraft operations are subject only
to the voluntary standardsin AC 91-57. It istelling that, even after being unduly influenced by the
2007 Policy Statement, the report's authors repeatedly reaffirm that model aircraft are “unregulated
flying devices.”
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modd aircraft operations outright, and implicitly subjecting these * unregulated flying devices’ to an
unknown number of FARsfor the very first time. Now, nearly seven yearslaer, the exact same regulatory
framework remainsin place and no notice of proposed rulemaking has been issued concerning UAS. The
FAA’sdefinition of “arcraft” proposed hereisnot only apost hoc rationaization for seeking an
unprecedented and ingppropriate pendty, but it directly contradictsthe FAA researchers prior consdered
judgment in 2009 that mode! aircraft were not governed by the existing FARS.,

Asset out in our moving brief, an agency’ slitigating positions ought to be rgected when
they are“merely appellate counsel’ s post hoc rationdizations for agency action.” Br. a 32
(quoting National Wildlife Federation v. Browner, 127 F.3d 1126 (D.C. Cir. 1997)). Anagency’s
interpretation isaso subject to chalenge when “there is reason to suspect that the interpretation does not
reflect the agency’ sfair and consdered judgment on the matter in question.” 1d. (quoting W. Radio Servs.
Co. v. Qwest Corp., 678 F.3d 970, 984-85 (Sth Cir. 2012)). Here, the FAA’sinterpretation of the section 1.1
definition is demongtrably apost hoc rationdization rather than areflection of fair and consdered judgment,
and it must be rgjected.

1. THE FAA’'SREGULATORY AUTHORITY
OVER ACTIVITY ISLIMITED TO THE NAVIGABLE AIRSPACE

Even werethe Adminigtrator correct with respect to the devicesthat are regulated by Part 91,
his agency lacksjurisdiction over activity in the airgpace in which Mr. Pirker isaleged to have operated. We
argued in our moving brief that the FAA lacksjurisdiction in locations outside of navigable airspace, such as
inatunnd. Br. at 10. The FAA’sresponseisthat the definition of “navigable airgpace. . . . doesnot in any
way, explicitly or implicitly, define the outer limits of the FAA’ sauthority to regulate airgpace.” Opp. at 5.
On thisfundamenta point, the United States Supreme Court and the FAA’ s organic statute stand in sharp
disagreement with the Adminigtrator.

Thefedera government’ s aviation laws have dways been tempered by property rights.
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From the founding of the United States and for nearly two centuries theregfter, the nation’ s skieswere
consdered to belong to the land owners below under the principle cujus et solum g us est usque ad codom—
theland owner ownsthe skies“to the heavens” See generally, Stuart Banner, Who Ownsthe Sky?, Harvard
Univ. Press (2008) a 167-202. The advent of the airplanein the early part of the 20th Century posed a
serious conflict with this property rightsdoctrine. For years, the courts rendered divergent decisions, while
date bar associations, legal scholars and affected constituencies advocated conflicting positions, and the legal
framework for permitting and regulating the operation of arcraft remained unsettled. 1d.

In 1926, Congress addressed thislegd dilemmain the Air Commerce Act, by permitting the
public to travel through the “ navigable airgpace” defined as the minimum atitude established by the
Department of Commerce. Pub. L. No. 69-254, 44 Stat. 568. At higher dtitudes above land, the public was
effectively granted an easement to travel in what previoudy was consdered private property. Section 3 of
the Civil Aeronautics Act of 1938 extended this framework to al manned flights, providing for “apublic
right or freedom of trangit in air commerce through the navigable airgpace of the United States.”

Jurisdiction over, and control of, activity in the lower airgpace remained unsettled, however,
until the United States Supreme Court had the occasion to address the issue in the case of United Satesv.
Causby, 328 U.S. 256 (1946). In Causby, plaintiffswere North Carolinafarmerswho claimed that very low
overflightsby U.S. military planes on gpproach to an adjacent airfield resulted in livestock deaths and
congtituted a property taking under the Fifth Amendment of the United States Condtitution. 1d. at 258-59.
The Court sarted its andysis with reference to the common law ad coelom property doctrine, which it found
to have“no placein themodernworld.” 1d. a 261. But the Supreme Court placed an important limit on
public airspace: “itisobviousthat if the landowner isto have full enjoyment of the land, he must have
exclusive control of the immediate reaches of the enveloping amaosphere. . . . Thelandowner ownsét least as

much of the space above the ground as he can occupy or usein connection with theland.” 1d. at 264.
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The remaining question for the Supreme Court concerned where private airgpace ends and
public, federdly regulated airspace begins. The Supreme Court answered that question by finding that “[t]he
navigable airspace which Congress has placed in the public domain is* airgpace above the minimum safe
dtitudes of flight prescribed by the Civil Aeronautics Authority.” 49 U.S.C. §180.” 1d. at 263. Becausethe
over-flightsin question in Causby were very low to the ground, they were found to be below public airgpace,
and were deemed a Fifth Amendment taking requiring just compensation to the Causbys. Thefact that the
Civil Aeronautics Authority regulated such aflight “does not change theresult.” Onthe contrary, the
Supreme Court wrote that “[i]f that agency prescribed 83 feet asthe minimum safe dtitude, then wewould
have presented the question of the validity of the regulation.” 1d. at 263 (emphass added). In other words,
the federa aviation agency has regulatory jurisdiction over navigable airgpace high above, not private
argpace low to the ground.

In response to the Causby decision, Congress modified the definition of navigable airspace
to the text that till existstoday, adding language to include within its scope the airgpace within aglided ope:
“argpace above the minimum atitudes of flight prescribed by regulations. . . . includ[ing] airspace needed to
insure safety in the take-off and landing of aircraft.” 72 Stat. 739. In Griggsyv, Allegheny County, 369 U.S.
84 (1962), the Supreme Court took note of this amendment but reiterated its framework in Causby that “the
use of land presupposes the use of some of the airgpace aboveit” and “[aln invasion of the  superadjacent
arrgace’ will often *affect the use of the surface of thelanditself.’”  Id. at 89.

Thislegd digtinction between navigable airspace and the airgpace adjacent to land and
buildings continuesinto the modern era. For example, in Air Pegasus of D.C. Inc. v. United Sates, 424 F.3d
1206 (Fed. Cir. 2005), ahdiport operator objected to the FAA flight ban implemented in the Washington
D.C. areaiin the wake of the September 11 terrorigts attacks. Theflight ban drove the helipad out of business.

In andyzing the plaintiff’s claim, the Federd Circuit Court of Appeals recognized that “the government has

-20-

KL32948788.3



long exercised dominant control over the navigable airspace in regulating the public right of trangt.” Id. at
1219. But the court then cited Causby for the propogition that alandowner has* exclusive control of the
immediate reaches” 1d. a 1217. The court next made an important distinction: “Air Pegasus'sclamed
property interest is not merely aright to access the airgpace over its hdiport, but aright to accessthe
navigable arspace fromitsheliport.” 1d. (Emphasisin origind, citing Causby.) Thisdistinction was
important because it meant that the court “need not consider the extent to which Air Pegasus, as alessee of
the South Capitol Street property, has the right to use the non-navigable airspace immediately aboveits
leasehold.” 1d. Thus, while the courts recognize that the FAA was granted broad authority to regulate
activity conducted in the navigable airspace, that authority does not extend to activity in “non-navigable’
lower argpace. Thetwo typesof argpace arelegaly digtinct.

It iswdll-settled that agencies do not possessinherent powers, but instead derive authority
only asdelegated by Congress. See Louidgana Pub. Serv. Commnv. FCC, 476 U.S. 355, 374 (1986). Itis
therefore afdlacy to suggest that the FAA controls what people do in every cubic inch of airgpace above
American soil Smply by virtue of being the nation’ sfedera “aviaion” agency. Rather, the authority of each
agency aways has been limited by its organic statute. The fundamenta distinction concerning public
regulated airspace identified in Caushy continuesto be reflected in the language of the current Federa
Aviation Act, which defines“navigable airgpace” as* argpace above the minimum atitudes of flight
prescribed by regulations under this subpart and subpart 111 of this part, including airspace needed to ensure
safety in the takeoff and landing of aircraft.” 49 U.S.C. § 40102(a)(32). Accordingly, the Satute refersto the
public right of trangt through “ navigable airspace,” 49 U.S.C. § 40103(a)(2).

Most importantly, the regulatory authority granted to the FAA matchesthe legal framework
established by the Supreme Court. In the policy scoping section of the Federa Aviation Act, the section

relating to Safety Considerationsin Public Interest indicates that the FAA isauthorized to “ control[] the use
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of the navigable airspace and regulating civil and military operationsin that airspacein the interest of the
safety and efficiency of both of those operations.” 49 U.S.C. § 40101(d)(4) (emphasis added). The Satute
aso providesthat with respect to “Use of Airspace],] The Adminigtrator of the Federal Aviation
Adminigration shal develop plansand policy for the use of the navigable airspace.” 49 U.S.C.
§ 40103(b)(1) (emphasis added).’ Asthe Administrator acknowledges, navigable airgpace generaly begins
500 feet above ground level asdefinedin 49 U.S.C. 40102(32) and prescribed in 14 C.F.R. § 91.119. Opp.
a 5. Thus, even if Congress could authorize FAA regulation of activity in airgoace below 500 feet without
violating the principlesin Causby, it has not done so. Rather, the FAA’ s organic statue empowersthe
agency to regulate only the activity in “navigable airspace” *°

Here, the FAA seeksto pendize the low-altitude operation of amodd arcraft abovethe
property of auniverdty that invited Mr. Pirker to engageinthe activity. Nearly the entirety of the FAA’s
complaint concernsthe proximity of hismode aircraft to buildings, vehicles, trees, Sdewaks and even

inside atunnel -- locations that arein non-navigable airgpace as defined in the FARs™ The FAA’sbanon

commercid operations a thislevel, and its attempt to assessacivil pendty on Mr. Pirker, run afoul of the

® Other sections of the statute reinforce this scope. See, e.g., 49 U.S.C. § 44718 (authorizing the
FAA to intervene when structures “result in an obstruction of the navigable airspace’); 49 U.S.C.
8§ 44501 (requiring the FAA to make “long range plans’ for the “ use of the navigable airspace’);

19 The authorities cited by the Administrator are inapposite. Opp. at 5. United Satesv.
Christenson, 419 F.2d 1401, 1404 (9th Cir. 1969) concerned the question of whether Part 91 flight
rules applied to the public aircraft being operated by an FAA official. It quoteslegidlative history to
show the intent of Congress to establish an unified system for both civil and public aircraft. City of
Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624, 638-39 (1973) rejected a community attempt
to enforce a curfew on jet flights out of Hollywood-Burbank Airport. The Supreme Court held that
FAA and EPA regulations preempt state and local aircraft noise ordinances. Neither of these cases
touches on the distinction between navigable airspace and non-navigable airspace below, nor do
they address the origin of that distinction in property law and Supreme Court jurisprudence.

! The only allegation that implicates navigable airspace is paragraph 10 alleging that Mr. Pirker
operated at altitudes between 10 and 1500 feet when manned aircraft “may have been flying within
thevicinity.” Becausethereisno allegation that a manned aircraft actually was flying in the
vicinity, this claim must be dismissed as well, for all the reasons set out in our other sections, but
also for failure to allege that this aspect of the flight “endangered the life or property of another.”
The maximum altitude specified in AC 91-57 is “voluntary.”
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principle articulated in Causby that “the landowner . . . . must have exclusive control of the immediate
reaches of the enveloping atmosphere.” Causby, 328 U.S. at 264. Even if the FAA regulations could be
read to apply to model aircraft operations, the FAA currently lacks jurisdiction to control or prohibit what
people do with those devices at altitudes Pelow 500 feet. The FAA’s assertion in its Opposiﬁon that it has
been empowered to regulate activity inches above the ground contradicts the FAA’s statutory scyope of
authority, ignores the United States Supreme Court’s guidance, and would erase the fundamental 67-year-old
propeﬁy law distinction between public navigable airspace and the immediate reaches above private land.
Conclusion

For the foregoing reasons and those set out in his moving brief, Respondent Raphael Pirker
respectfully requests that the Administrative Law Judge dismiss the Complaint in its entirety and with
prejudice, and grant such other and further relief as the tribunal may deem just and proper.

Dated:  New York, New York
December 10, 2013

KRAMER LEVIN NAFTALIS & FRANKEL LLP

By: Z%w %/W

Brendan M. Schulman
1177 Avenue of the Americas
New York, New York 10036
Phone: (212) 715-9100
Fax: (212) 715-8220

bschulman(@kramerlevin.com

Attorneys for Respondent Raphael Pirker

I hereby certify that I have this day served the foregoing Motion to Dismiss on counsel for Complainant, Brendan A.
Kelly, Esq., Supervisory Attorney, Federal Aviation Administration, U.S. Department of Transportation, 1 Aviation
Plaza, Jamaica, New York, 11434, by United States First Class Mail.

Dated December 10, 2013

s

Brendan M. Schulman
Counsel for Respondent Raphael Pirker
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